PROCEDURAL OUTLINE OF HIRING FOREIGN NATIONALS AS FACULTY
MEMBERS AT THE NAVAL POSTGRADUATE SCHOOL IN THE H-1B1
NONIMMIGRANT VISA CATEGORY

Initial Backeround and Security Screening

1. Department provides Faculty Hiring Package to Rumi Escobido of Academic
Planning.

(a) All necessary security related forms and documentation should be
completed and provided. These forms include:

(1) SF-86, Questionnaire for Sensitive Positions
(i) SF-87, Fingerprint Card
(iii)  OF-306, Declaration for Federal Employment
2. NPS Security Manager reviews for completeness.
3. Entire hiring and security package is transmitted (via fax, e-mail, or FEDEX) with

foreign national’s resume and a statement from the Department Chair that defines
the foreign national’s level of security access to Francine Stevens at CNO.

4. CNO reviews submission. THE REVIEW PROCESS TAKES TWO TO
THREE MONTHS BEFORE APPROVAL IS GRANTED.

5. The Foreign National is notified by letter of CNO approval by Academic
Planning.

Preparation of the H-1B Petition

1. Department provides a copy of the Faculty Hiring Package to Daniel R. Clark
(DRC) of the NPS Staff Judge Advocate. (Concurrently with providing
package to Academic Planning.)

2. Foreign National and Department completes the form “H-1B Temporary
Worker Visa Checklist” (Enclosure #1) and submits to DRC.

3. Foreign National completes the form “General Questionnaire for
Consultations” (Enclosure #2) and submits to DRC.



10.

11.

12.

DRC prepares draft of H-1B Petition Package. The Petition Package includes
a number of forms and documentation. A “Summary of the petition
requirement” which summarizes the required components is provided as
Enclosure (3).

After a final Petition Package is deemed acceptable by all parties and signed
by the Provost, the Petition is filed with the United States Citizenship and
Immigration Services (USCIS) California Service Center (CSC) in Laguna
Niguel, California.

The Petition Package is mailed or expressed via a method that provides receipt
documentation.

A sample of an H-1B petition for an assistant professor is provided as
Enclosure (4).

The current filing fee for Form 1-129 which is the “backbone” of the Petition
is $185.00. A chart of the USCIS application fees that became effective April
30, 2004 is provided as Enclosure (5).

Departments have an option to request “Premium Processing” of their H-1B
Petitions. The filing fee for this service is $1,000.00. USCIS guarantees a
response to the Petition within 15 days of receipt. Premium Processing is
highly recommended.

Once approved, the USCIS issues an approval notice with the [-94. The H-1B
Visa is issued for three years. It can be extended for another three years,
allowing the Foreign National six years of employment. Should the
Department wish to offer tenure to the Foreign National, then the Department
should consult with DRC to apply for employment based lawful permanent
residence.

An article “H Nonimmigrants” published by the American Immigration
Lawyers Association (AILA) is provided as Enclosure (6)

Should you have any questions about this process please contact DRC at
extension 3388.



H-1B TEMPORARY WORKER VISA CHECKLIST

Client:

Date:

In order to properly document your petition, it is necessary for you to obtain the following items:

I. Provide Us With Required Information and INS Document
a. Please complete H-1B Questionnaire.
b. Original Arrival Departure Card (1-94).
c. Original Form 1-20 ID (for F-1 or M-1 student).
II. Documentation of Professional Caliber
a. Curriculum Vitae or Résumé.
b. License or other authorization to practice profession.
c. Certified copies of degrees, diplomas, school records (if possible, dates of
attendance).
. Academic credential evaluation (if none, we can arrange to obtain one for you).
€. Evidence of membership in professional groups.
f. Letters of reference.

II. Documentation Regarding Petitioning Employer

A Brochures or other promotional materials about the company, its products, or
services.

b Prospectus.

__c Newspaper or magazine articles about the company or its products or services.

_d Catalogue of products.

Enclosure (1)
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H-1B QUESTIONNAIRE

PLEASE ANSWER THE FOLLOWING QUESTIONS THE BEST YOU CAN:

PART A. Information About the Applicant (Alien for H-1B Status)

Family Given Middle
Name: Name: Initial:

Or, if an entertainment group, give group name:

Date of Birth Country
Month/day/year: /] of Birth:
Social INS “A” Number

Security # (if any): / / (if any):

If in the United States, complete the following:

a. Date of Arrival b. “I-94” Number:
(Month/day/year): / /

¢. Current Nonimmigrant d. Expiration
Status: (Month/day/year):

e. Current Address:

Describe the proposed duties:

Foreign Address:

Alien’s present occupation and summary of prior work experience:

Enclosure (1)



PART B. Information About the Employer

1. If an individual:
Family Given Middle
Name: Name: Initial:

If an organization or company:

Organization/Company Name:

2. Address: Attn.:

- Street Number:

City: State: Country: Zip:
3. IRS Tax #:
PART C. Basic Information About the Proposed Employment

1. Job Title:
2. Minimum Education Requirement:
3. Minimum Experience Requirement:
4. Special Requirements:
S. Address where the person(s) will work if different from above:
6. Is this a full time position? Yes No

If no, give number of hours per week:

7. Wages:$ per week per year

8. Other Compensation: Value Per Week: $

Explain:

9. Dates of Intended Employment: From / / to / /

10.  Type of Employer. Please check one:

US. citizen or permanent resident

Organization Enclosure (1)



11.

12.

16.

17.

Other—please explain:

Type of Business:

Year Established:

Current Number of Employees:

Gross Annual Income:

Net Annual Income:

Job Title of Alien’s Supervisor:

Number of Workers Alien Will Supervise:

Enclosure (1)



GENERAL QUESTIONNAIRE FOR CONSULTATIONS

Name
(Last) (First) (Middle) (Maiden)
Date of Birth Nationality citizen of
(Month/Day/Year) (Country)
Other names used (including maiden name) Sex
Place of Birth
(Town/Village) (State/Province) (Country)

U-S. Social Security No.

Home Phone

E-mail address

Business Phone

Present U.S. Address Zip
Permanent Address
Abroad
Phone Number Abroad
Name of Father
(Last) (First)

Father’s Place of Birth

(City) (State) (Country)
Father’s Date of Birth Deceased? Year
Father’s Residence
Name of Mother

(Last) (Maiden) (First)
Mother’s Place of Birth

(City) (State) (Country)

Mother’s Date of Birth Deceased? Year

Mother’s Residence

Enclosure (2)



Were any of your grandparents born in the U.S.?7 Yes No
If so, where

Marital Status (M/W/D/SP/S) Date of Marriage

Number of times married, including this marriage
Spouse’s Name

(Last) (First) (Middle) (Maiden)
Place of Birth
Spouse’s Date of Birth Citizenship
(Month/Day/Y ear)

Spouse’s U.S. Social Security No.

Date/Place of Marriage

Former Spouse’s Name

(Last) (First) (Middle) (Maiden)
Former Spouse’s Date of Birth Citizenship

(Month/Day/Year) (Country)
Date of Termination of Marriage or Death Where?

Residences last five years. (Present address first)

Street Address/Apt. #City/State/Zip Country From To
(Mo/YTr) {(Mo/YT)

Last address outside of U.S. of more than one year.

Enclosure (2)



Employment last five years. (Present employment first)

Name/AddressOccupation Salary From To
(Mo/YT) (Mo/Yr)

Current Employer’s Tax Identification Number
Education: High School? College?

Degrees Earned

Date/Place of last arrival in U.S.

(Month/Day/Year) (Place)
Has a prior visa petition ever been filed? If YES, then answer the following:
Where When Approved?
Means of travel into U.S. Inspected?
Status at entry (visitor, student)
Passport No. Passport Issue Date
Passport Expiration Date
Consulate Visa Issued Visa Number
Date Visa Issued Visa Expiration Date OR
Indefinite (yes/no)
Visa Classification
[-94 No. 1-94 Issue Date
1-94 Expiration Date Duration of Stay

Name Exactly as it Appears on 1-94

Enclosure (2)



List children, including stepchildren (use attachment if necessary):
(1) Name

Relationship

DOB

City, State of Birth

Country of Birth

Address (if different)

U.S. Soc. Sec. No.

(2) Name

Relationship

DOB

City, State of Birth

Country of Birth

Address (if different)

U.S, Soc. Sec. No.

List ALL present/past membership in groups of any kind:

Group Name Location (City/State) From To
{(Mo/YTr) {Mo/Yr}

Have you ever filed for Permanent Residence in the U.S.?

Enclosure (2)



If yes, give date and place of filing:

Have vou ever committed a crime? been arrested? been granted pardon?
(include all traffic tickets)

If answered YES 1o any of the above, give the following information:
Date Place (City/State/Country) Nature of Offense Qutcome

Have you ever been given public assistance?

If YES, explain:
Have you ever:
Committed a crime of moral turpitude or drug-related offense for which

you were not arrested? (Y/N)

Been arrested, cited, charged, indicted, fined or imprisoned for breaking

a law, excluding traffic violations? (Y/N)
Been the recipient of an act of clemency or similar action? (Y/N)
Exercised diplomatic immunity to avoid prosecution in U.S.? (Y/N)

Received public assistance in U.S. from any source, or likely to in the future? (Y/N)

Engaged in prostitution in past 10 years, or likely to in future? (Y/N)
Engaged in unlawful commercialized vice such as iliegal gambling? (Y/N)
Encouraged any alien to enter U.S. illegally? (Y/N)
Trafficked in any controlled substance? (Y/N)
Been in any way involved in any terrorist activity? (Y/N)

Enclosure (2)



Engaged in espionage or intend to once in the U.S.? (Y/N)
Been a member of or affiliated with the Communist Party? (Y/N)

Engaged in genocide or persecuted any person because of race, religion,

national origin or political opinion? (Y/N)
Been deported or excluded from the U.S.? (Y/N)
Commiited fraud in order to obtain entry into the U.S.7 (Y/N)
Left the U.S. to avoid being drafted into the U.S. Army? {(Y/N}

Been a J nonimmigrant visitor and not complied with the 2-year foreign
residence requirement or obtained a waiver? (Y/N)

Withheld custody of a U.S. citizen child from a person granted custody of

the child? (Y/N)
Been a polygamist or plan to practice polygamy in the U.S.? (Y/N)
Claimed to be a U.S. citizen? (Y/N)

If answered YES to any of the above, explain fully below:

Date

Signature



§ 3:1

A, PREPARATION OF THE H-1B PETITION

"

§3:1 Summary of the petition requirement
The H-1B petition consists of sevaral important components:

i { 4 al

1. Form i-129 and H Supplement, completed in duplicate (with original
signatures on both copies).

2. Form I-129W, in duplicate (submission of this form became mandetory on
March 30, 2600).

3.  Copy of certifie
8035 or 9035E

Company leiter, in duplicate (2 second copy of

S

labor condition application (1.CA),
or proct of LCA filing).

(%]
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e
Supportiing documentation (in duplicate). Don’t forget t
fied translations of foreign language documents; copies of original docu-
ments may be submitted without certification. This documentation ean
inciude:

a. Documentation that the cccupation is a “specialty occupation”.

b. Documentation that the slien has the necessary credentials, including:

o

(1) Copies of academic degrees.

(2) Copies of academic transcripts, if relevant.

(3) Degree equivalency evaluation for foreign degrees.

(4) Copies of licenses to practice the “specialty occupation.”

(8) Letters from past employers decumenting experience.

(8) Documentation of experience .equivalency, if f1ecessary.

(7) Copy of export license (allowing the release of controlled technol-
ogy to H-1B worker), if necessary.

6. Standard filing fee of $130.00 plus special H-1B fee of $1,000.00 in a
single remittance of $1,130.00. Payment of the $1,130 sum must be made
at the same time to constitute a single remittance. A petitioner may
submit two checks, one in the amount of $1,000 and the cther in the
amount of $130. If the employer is not subject to the special H-1B fee or is
otherwise exempt from the requirement, it must still pay the standard fil-
ing fee of $130.00. Payments can be in the form of a personal or corporate
check or money order made out to the “Bureau of Citizenship and Im-
migration Services.”

7. Form I.807 with premium processing fee of $1,000 (if premium processing
is sought).

8 Cable request when expsadited visa issusnce is needed

8 Form G-28, Notice of Appearance, if the employer is represented by an
attorney or representative

Each of these components is discussed in the following sections. The heart of
the H-1B case is the supporting documentation. In some cases, it may be neces-
sary to document that the occupation for which the foreign werker is sought is a
“specialty occupation” or that the specific job to be filled by the worker has duties
and requires skills usually associated with a specialty occupation. Usually,
however, the nature of the job is not in question. Therefore, the supporting
documentation may focus on the foreign worker's qualifications to fill a specialty

3-4
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§ 7:24 H-1B Haxosock

submit Form I-126W)
e Form I-907 with premium processing fee of $1,000 (if premium processing
is sought)

Important Note: credentialing and licensing requirements for health
care workers.

Under a ground for 1nadm*s=1b1hty added by the 1996 legislation, health care
workers seekmg H-1B status must meet certain credentialing and licensing
requirements. The provision renders inadmissible aliens seeking to enter the
United States to perform labor as health care workers (other than a physician),
unless the alien presents certification from a BCIS approved independent
credentialing organization verifying that:

— the alien’s educauon, training, license, and experience meet all applicable
requirements for entry under the nonimmigrant category or employment-
based preference category specified in the petition and are comparable
with that required for a U.S. health-care worker of the same type;

— the alien is competent in oral and written English as demonstrated by
passage of a nationally recognized exam; and

— the alien has passed a licensing examination which is recognized by a
majority of states licensing the profession in which the alien intends to
work (if such a licensing exam exists).

This inadmissibility ground applies to all nenimmigrants (including H-1B
specialty occupation workers) and immigrants other than physicians seeking
entry to perform health care services after September 30, 1996. The requirements
are currently applicable only to nurses, physical and occupational therapists,
speech-language pathologists, medical technologists and technicians, and physi-
cian assistants. Until recently, no health care workers subject to the provision
were permitted to immigrate to the United States. Nonimmigrant health care
workers, on the other hand, seeking temporary entry into the United States to
engage in employment in one of the occupations listed above have been admitted
pursuant to a blanket waiver of inadmissibility. The government later issued
interim rules permlttmg health care workers to immigrate. The blanket waiver
policy will continue for nonimmigrant health care werkers, however. Therefore,
nonimmigrant health care Workers still do not need to obtain the certification
established by the interim rules. This pelicy will continue until the publication of
a final rule. Under this blanket waiver policy, consular officers and immigration
inspectors at U.S. ports of entry and foreign pre-clearance sites may waive
inadmissibility. Such non:mmlg‘ram waivers are granted without the filing of a
formal application or fee. boretgn health care workers who receive such waivers
will be admitted for a period of one year As a result, they will need to apply for

an extension of stay prior to the end of the one-year period.

These conditions placed on the admission of H-1B health care workers and the
blanket waiver policy are discussed in § 5:45.

C. TEACHER/PROFESSCR

§ 7:25 Sample case

Following is a sample H-1B petition for an assistant pvofesaor Form 1-1292 and
H bunplement including rider to Form I-129 listing peﬂoas of stayin Hor L
status in last seven years (Sample Form 7-9), the LCA form (Sample Form 7-10),
and the company support letter (Sample Letter 7-5), are illustrated in the follow-
ing pages. Other evidence which must be submitted in connection with this H-1B

a0

Enclosure (3)
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§7:26 — Sample Form 7-: H-18B petition for assistant professor
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Samrie H-1B Casss § 7:258

Fart 4. Processing infommstion. T e

2§ ihs poruen namad in Pt 3 i3 cutsids fo US X 8 Eousstsd gamvam o oy or chengs of o
NEpSLin acdly yCu mmﬁmmzw 4 ha

Tyre of Ofica {otack sy, B Cons 177 Pro-Eiiy merondie,
CiFea Addrses Tiy)

Londern,
Parmon's Foreign Addrees o

50 Selcner Gardsns, 572

B Doep 2ach Lorat b EE S5E50N DaNG 0 voud pesieiit?
0 R mpasd 9 hevs peazsont 3 B erlsy

S A you Bing any other celtons with this ona? & N
2 Am apchomions or rog #ial 1-39°3 doing Mad widh e peition? 3N
& Ao zppiosionu by decandents being Sed with s peton? &2 Mo
A mmymmmwmewmmsmmm? &
5. HNavs you evar Red an mymigrant pstiion &r eny pateon A T pedion? =
n é;rw&mmm&qaw_v%%mPaﬁz,wms»mham{mmmhm

1 &ﬂmﬂﬁaﬂum@yxmmmm? £ 0

2)  ever besn damed §ia classification you sz now rSquasting? 3 No
i !‘mn**e%vmemsnsamma,.mham«mm?m%'ﬁummm‘.v ionst ¥ yaer?

O - .
Part = mﬁasw information atowy the prcpesed empécymem andd empiover.
Atsen e sucplement relatng 1 the

Joi P = Womachucs D&ﬁwﬁ Teach graduats and undergraduats
Trio Assistant Professor @I  seudencs in Chinese histor -

Addrzgs wihere e personia) will work
Department of East Asian History & Cultures, Boerum Hall, NY, NY 10000

1 diffierant rom tho atdiess in Part 1.
I this 3 ful-$me positon? Wagos v
) 1 M - Hows por wesk 3 Yes o1 per year 50,000/vx
Othay Compensaton Vaiue par week R 1 Dates of Svandag snplsemant
{Expin) Usual benefits or par year n/a i From: 8/1/01 T 8/31/02
Typs of Potitonar - chack e [ ULS. ciszon of parmanent remdent [ Ompanizetion [ Other - zplon on szpasale papsr
Tyne o Yoxr
buminese;  Academic Teaching & Research e 18C0
Curment Numnber Oress Annugl Nk A ——
of Empicyses 10,000 Incoma  $20 million budgat neems n/a
Part 8. Signaturs.
Sead the information on penghios in 198 insiruchions befors complalin RS section.
28 Lb e witt

Iwn-*f,mdsr,enu‘ympamwm.‘\ewm e Unitzd Siiss of Americs, thet this cetifon, and the &

Ty i oo benall of an m..n%ﬂ@mimammwhéosomma:awmn ¥ fus primon o W oexend & o
INCE0S O ;a;rm(muwarr—.vw,. X1 smmmasnmms;;noeewm n..ﬁzznm' elenss of X
rcrmwmgcrﬂar 2EON'S (SCoris, which the 2 ot Sgoace naads io SEmrming ATty o
Symete 2nd S8 Brict Neme Dag

/s/ Henry Haverstick 7/1/01

8 ropuind suplement, o il D GBI MGUTE GOUUIMBNS FESC 11 M MGkLiwees, P o

Plegng Meds ¢f wow do not comyscien il T anC e
,ea,uss::d Benofl, and this catition ey 5o Jenss

mm;m‘u:rm%tbs'u.ﬂd&gwam;.

Parz 7. Signature of person preparing form ¥ othor Han zhovs.

! gaclers sl ) proprrec Y2 palition a1 thw reguesl of ie above gerson and 1l & heesd on 23 mdornation of which | s Ay oaisdga.
Sgnshas Print Mema D
/8/ John Smith 07/1/01
Sinn Mems T

& Adkeps  Smith & Brynn, PC, 6¢ Madison Ave., New York, NY 101006

Enclosure (4)

M
3
i
]
¥
3




~

>

gl

b
£

.8, Depanment

immigradon ang &
z RO SRR RS il

s padiom Mams o pevson or (Dl rumber o workar: o Taineas you 2% fiing far

Emerican Univarsicty John Ch

i WG S'E AN ANy depensuy iz

peninds b whish e afon anche family mamoss

10/33i/55-presant. Eapl ol
S

9. Exmploved with Uni

i the V.8, in & & cassficaion. 7

DO SO (TR S
™
e

O

Agnouitura! worh

a3

Capartman! of Defense HIEe-] Ficnagriceit
- Aris, enwenziner or fashion modal of rafionat or 0 aee Tranes
semations! 200iaim I Souwcial aducalics oXIhange v
Zacden 1 Complsts this

BILTR e roposTd dutiss .. : .
Responsible for teaching undergraduzte and graduate zourses on Modern Chinese histedy; alsc

Draesent, rsvisw, and grade assignments aad exams, and conduct academic research

Afer's srecen QoouUpAtan and sunimery 2 price WGk Spsnente
¢ " e ! r s For 1299-2000 academic year, Mr.Cheng served as an Assistant

Profsssor

gn Studies University. For 1996-18%9 acadsmic year, Mr. Cheng was

hssistant Professor in Deparcment of History of the Uniwversity of New Yerk.

Siglemmal fov HI3 sgrcipiity cocupaiions unbe
3y Simg this Sotiton. 1 apree w© the wrme of e fater conditicn applicaton for e dwaton of the alien's 2unszed pened of way far H-15
STV
Patitans’s Sgactes Date

/s/ 7/1/01

Fatament for H-:8 apscially accupeation
As an authonzed offinigl of the empioyer, | cartiy Tial the amplovar will Se Eatia lor the reascnabls Sosis of veturn ransporaton of e aren 2aoad f
e gl is dismissed Tom emcigyment by the smoiover Baiors the 2nd of tha sencd of authorized stey,
Sigreave of authoriesd oificial of smpiover Bats

st SO0 pooiscis

/s/ 7/1/01

Steternent for H-38 DOL projecs Gl

! o3cily hat U alien will be working on & Couparstive rssearch and daveiopment DRD@ECt OF & TOPTUCUCD 2rojact wndar 3 reopeecal Sov amentig.
QOVBTENEN anrasmend acmimstarsd oy s Degarimsni of Defansa,
L0 prolest manegec's signatirg Dat=

Section 2. Complete g sectton ¥ fling (or K28 or H-28 clzssification.

2
Zmgovment i 1§ Seasens! Temperens feet i 1 Unprediciabie
{chack onsy 3 Peakiad iChesit 2B} 7 Perntic
T tormineny {3 Renuren: annuzty
] Ono-tms coourence
TOTETy et for the alian’s sevicss {altach 2 sanarets gaper ¥ addiong ageds s naslad).

Enclosure (4)



28

won

i
<

-1BC

1

Sanvriz

00008 AN oA mapy

g1 P25 Y196 1585 G

00002 "J°Q "uoiBuiysean

—_— e

0000t AN “HOA Mo

lieH Jaung

uelieyueyy jo Aysuaaiun

00002 D°C "UGIBUIGSEAR

e uojiwen g1

Y6/LE/8-€6/1/0}

“gL-H T enueAy elenAsuuag 1se5 6g T Risianun seipms ulbliaiog sa10-b6/1/01
Axyug
Tor3TUx
0d Houa
INLELS g8AYAAY INIINIAISTIY 883°QaAY ¥ ANYQHOD JHIRXOTANA
NOIIWUD I 40 P3LvA

suorywetidde sTu3z HBurpessad potIed awwk (L) uvaes

Butanp enjeys uorjexdHreuwy g n

62T-I WEOod O ¥AAIN

Enclosure (4)




$ 7:27 H-1B Hanosoox

§ 7:27 — Sample Form 7-10: LCA for assistant professer

é Labor Condition U.Ss. Depa,—tme;t of Labor Form ETA 9335
)> Appiication for 1B Employment and Training Administration OMB Approval: 1205-0310
Nonimmigrants B Expirarion Date: 19 JAN 2004

A. employer’s information

if vou want the application 1 _Ranim Fax Nursher

® returned by mail, jeave the Return

Fax Number biank, ( 2012 ) S5 i-18 (%182
2 _Emnlover’s Fnll L eoal Name
A |MIE [R|I |C A |N UIN|I([VI[E|R|S|I|T|Y I
2 _Emplgver's Address (Nimher and Straat)
AIL|UIM|NII HiA|L (L RO |0 M 11615
4 Emniquer's i < Zip/Postal Code o
N |E |W Y |0 |R K INY 1{01{0 (0 [0
3_Emplover's EIN Numher Emnlover's Phope Number Extensio: i
o]0 |-|ofofofo]o|o}o (12 |2 {2])j28]7{-]7|2]|7 |2 g |70 g

B. Rate of Pay . . . .
3. Rate is Per: 4. Is this position Please Note:

1 Wa- e Rate for Rate From) (Required): b @ vour O vk part-time? ® Part-time hours
$ 5|0 lo ’o 0 {.fo o| | : y (7T worked by
) ! O Yes | nonimmigrant(s) will
O Month O Hour | be in the range of

‘ & ro ‘ hours stated on the

2 In To (Ontional: .
$l l l ‘ HO lo l l‘02 Weeks J ’ 1‘ INS Form(s) }-129.

Please Note: The Date information
Beoin Dat o MUST be in MM/DD/YYYY format

1 -
3. Occupational Code 4. Number of H-1B Nonimmigrants
0|8 01 l 2 ] 0|0 ' 1 .
[7 / / pl1OoCO0O0OCo® [ | OO80000000
oloclcoolelol-lolllloloo/ololoeloloe)

C. Period Of Employment 2nd Occupation Information

3 ate
-
io 8 /l3 |1 l'/iz 10 IO. M ceololecoolol MNlolelolololololololo)
S Job Title

AlS IS |I (s IT{A |N|T P IR{O{FIE |8 {5 |0 IR

D. Information relating to Work Location for the H-1B Nonimmigrants

§ This section is 1 Cirv Stat
1
® REQUIRED |y lg lw| |v {o|r|& NJY
§ De NOT write . ’
: 2. Prevailing Wage 3. Wage is Per: 4. Wage Source _IfOTHER is

"Same As -
Above". This $ 2 |s 1o1{o lo oo ! 1 o Tapan | chesen asthe
s;ction !.\IUST L : lg Year O week ‘ @ sesh ' Wage Source,
! Collective, Numbers3
be filled out. ;
(O Month O Hour | O Bargaining| and 6 in this
’ . Agreemant - section

!O 2 Weeks { O other | MUST be
- e 0 filled out.

5. Year Source Published

f_QOther Wace Sourge

Pace Link

4 17 {2 (1 (3

5 If filing the form electronicalily, the Page Link fieid wili be
& automatically created for you upon printing. If {iling the ferm
manually, please ensure that the Page Link fieid contains a 6 digit

number that is repeated on all 3 pages.
Form ETA 9035 - Page 1 of 3

[y
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Savrerz H-1B Casss § 7:27

@ Labor Condition U.S. Department of Labor Form £TA 9033
Appiication for H-i8 gy 00 oment and Training Administration OMB Approval: 1205-0310
Nonimmigrants Expiration Date: 19 JAN 2004

D. Subsection A Information For Additioral or Subsequent Work Location

Cin

e

]
j This Section l ‘
® should b2
complatad

ifOTHER is

2. Preva W 02g
P ] (I I Lo
only if filing S! I i ! | ; ’O to | chosen as the
for more L L : [ Wage Source.
than | work Numiers §
location. 5. Year Source Publis and § in this
section
{ ] ( MUST be
filled out.

& (‘»rher]’.\'ﬂor Sourge

| ENER

Employer Labor Coadition Statements

=

Please Note: In order for your application to be processed, you MUST read sectior E of the Labor Condition Application
cover pages under the heading "Empioyer Labor Condition Statcmenss” and agree to all 4 iabor coadition statemenss
summarized below:

(1) Wages: Pay nonimimigranis at feast the locai prevailing wage or the employer's actual wage, whichever is higher, and pav for
non-productive time. Offer noninumigrants benefits on the same basis as U.S. workers.

(2) Working Conditions: Provide working conditions for nonimmigrants which will not adversely at¥ect the working conditions of
workers similarly employed.

(3) Strike, Lockout. or Work Stoppage: No strike or lockout in the occupational classification at the place of employment.

(#) Notice: Notice to union or to workers at the place of employment. A copy of this form to H-1B workers.

T have read and agree to Employer Labor Condition Statements 1, 2. 3,and 4 as & Yes O ¥o
set forth in Section E of the Labor Condition Applicatien Cover Pages.

F. Additional Employer Labor Condition Statments .

§ Piease Note: In order for your applicztion to be processed, you MUST read Section F - Subsections 1 and 2 of the Labor

¢  Condition Application cover pages under the heading "Additional Empleyer Labor Condition Statements” and choose sae
of the 3 alternatives (A, B, er C) listed below in Subsection 1. If vou mark Alternative B, you MUST read Section F -
Subsection 2 of the cover pages under the heading "Additional Employer Labor Condition Statements" and indicate your
agreement to ali 3 additional statements summarized below in Subsection 2.

1. Subsection 1 2. Subsection 2
Choose ONE of the following 3 alternatives: ! If Alternative B in Subsection | is marked. the following
| Additional Labor Condition Statements are applicable:
A @ E{“P'“Y‘f" isnot H-1B dependentand isnota | 4 Displacement: Non-displacement of the U.S. workers in
wiliful vielator. | empioyer's work force;
B (O Employeris H-1B dependent and/or a wilifel _
violator. [ B. Secondary Dispiacement: Non-displacement of L.S.

N woriers in another employer's work force; and
¢ (O Employer is H-1B dependent and/or a wiliful ‘

violator BUT will use this appiication ONLY to | C. Recruitment and Hiring: Recruitment of U.S. workers and
support H-1B petitions for exempt ; hiring of U.S. worker applicant(s) who are equaily or

nonimmigrass. i better qualified than the H-1B nonimmigrani(s).
I have read and agree to Additionai Labor Otes ONo
¢ Conditional Statements 2 A, B, and C.
Page Link 3 if filing the form electronically, the Page Link field will be
* automatically created for you upon printing. If filing the form 26277
4 17 1211 13 |1 manually, please ensure that the Page Link field contains 2 6 digit

number that is repeated on all 3 pages.
Form ETA 9035 - Page 2 of 3
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§ 7:27 #-1B HANDBOOK

<(; Labor Condition U.S. Department of Labor Form ETA 9033
} Application for H-1B Erpjovment and Training Administration OMB Approval: 1203-0310
Nonimmigranis - i Expiration Date: 19 JAN 2004

G. Public Disclosure Information i
You must choose one of the

two options listed in this
Section.

Qo

Public disclosure information will be kept at:
& Employer's principal place of business

O Place of employment

H. Declaration of Employer
By signing this form, I, on behalf of the empioyer, attesi that the information aad labor conditior statements provided are

& true and accurate; that I have read the sections E and F of the cover pages (Form ETA 9035CP), and that | agree to comply
with the Labor Condition Statements as set Torth in the cover pages 2nd with the Department of Labor regulations (2¢ CFR
part 633, Subparts H and I).  agree to make this applicaton, supporting documentation, and other records. availabie to
officials of the Department of Laber upon request during any investigation under the Immigration and Nadonality Act.

I A

1 First Name ~f Hirine or Other Desionated Offiels

21 ast Name of Hiring or Other Decionated Official

2 _Hirina ar Other Decignatad Qfficial Title

/s/

3. Signature - Do NOT let signature extend beyond the box

1. Contact Information

1. _Contact Firsi Name
J [0 |H |N H

2 _Contact [ast Name
S (M|I|T]H
3._Contact Phape Nymber Exiension,
(1212 ]2()is|s|s|-{s{2o]o0 5 (1|2

J. U.S. Government Agency Use Oniy

By virtue of my signature below. [ hereby acknowledge this application certified for

Date Starting and Date Ending

Signature and Title of Authorized DOL Official ETA Case Number  Date

The Department of Labor is not the guarantor of the accuracy, truthfuiness. or adequacy of a certified labor condition applicatior.

K. Complaints

Complaints alleging misrepresentation of material facts in the labor condition application and/or failure to comply with the terms of the labor
condition application may be filed with any office of the Wage and Hour Division of the United States Depariment of Lzabor. Complaints
afleging failure to offer employment to an equaily or better qualified U.S. worker. oran employer's misrepresentation regarding such offer(s;
of employment. may be filed with: U.S Department of Justice * 10th Street and Constitution Avenue. NW * Washington, DC * 20520,

Ii filing the form electronically, the Page Link field will be

Page Link 3
¢ automatically created for you upon printing. If filing the form 26277
417 18 |1 |3 |1 manually, please ensure that the Page Link field contains a 6 digit =
number that is repeated on all 3 pages.

Form ETA 9035 - Page 3 of 3
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§ 7:28 — Sampie Letier 7-5: Supoort leitsr for assistant professor

§

U.S. Department of Homeland Security

Bureau of Citizenship and immigration Services
Vermont Service Center

St Albans, VT

RE: H-1B Visa Patition on behalf of John Cheng
Dear Sir/Madam:

We write this letter in sucport of our petiticn o confer H-181

p
- i U

fal -y - T —— o~ H oy - m- - ol = ~

Cheng to seive as Assisiant Professor in the Department of east Asian History and

Cuiltures.

Establishad in 1800, American University is 2 nonprofit academic and research
institution and is recognized as one of the foremost academic institutions in the world. in
crder to maintain this leve! of excailence, it is essential that our sta¥ members be of the
highest merit and ability.

At this time, the University wishes to temporarily employ Dr. John Cheng in H-1B
status in the specialty cccupation of Assistant Professor in the Department of East
Asian History and Cultures. The minimum requirement for this professional pesition is 2
Ph.D. degree in History with a conceniration in Modern Chinese History. As an Assistant
Professor, Dr. Cheng wili be respensible for teaching undergraduate and graduate
courses in Moderin Chinese History and his duties will include preparing, reviewing and
grading assignments and examinations and conducting academic research in Modern
Chinese History for publication in scholarly journals.

Dr. Michael Cheng is eminently qualified to fill this professional pesition of Assistant
Professor. Dr. Cheng was awarded a Bachelor of Aris degree in Comparative European
History with First Class Honors from the University of Bristol, England in 1991. In 1992,
he was awarded a Master of Arts degree in Oriental Hisiory from the School of Qriental
Studies of the University of Bristol. In 1998, he received a Master of Arts degree and
Ph.D. degree in History with a concentration in Modern Chinese History from Foreign
Studies University in Washington, D.C. Further, he was an Assistant Professor in the
Department of History first at The University of Manhattan in New York City for the
1998/99 academic year and at Foreign Studies University for the 1999/00 academi
year. In addition, he is the recipient of the Howard Robbins Honoronic Fellowship,
Kennedy Grant, Eisenhower Prize and Nixon Prize, all at Fereign Studies University.

Based on Dr. Cheng's professional credsntialg, we wish o employ him for a temporary
period of three years as Assistant Professor, for which he will receive an annual salary
of $50,000. We understand the temporary naiure of the H-1B status we seek for Dr.
Cheng and assuming our H-1B petition is approved, we fully intend to comply with all of
the regulations regarding employment of individuals in H-1B status. Submitted with this
H-1B petition is an approved Labor Condition Application. We confirm that in the event
that Dr. Cheng is dismissed before the end of her period of authorized employmsnt, we
will be responsible for the reascnable cost of her return abroad.

Thank you for your courtesy and atiention to this maiter.

Sincerely,
[Signature and title]

§7:28 —Supporting documentation
In addition to the documents illustrated above, it is recommer:ded that the fol-
lowing documentation and papers also be included in the H-1B package for this
case:
o copies of actual degrees and transcripts (no evaluation of degrees requirad

Enclosure (4)
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since obtained in educational institution accredited in the United States)

e copy of Form I-797, approval notice, showing present H-1B status

copy of Form 1-94, arrival-departure record, previously issued to benefi-

ciary
¢ Form I-128W
e Form G-28, notice of appearance, for the I-129 filing (if applicable) i

@
n
[
jov)

ndard filing fee of $2
as a non-profit academi

& e
a
]
1 (]
®
2
3
[$]
[ing
—
2]
0
-
t
ot
C-‘
o
et
)
13
A

¢ Form 1-807 with premium processing fee of $1,000 if premium processing
is sought (in lieu of utilizing the prof
petitioners may request expedite
informal procedures described in Ch 3)

7

bt

s Form I-539 for family members who will extend their stay at the same
e
time

e copies of the Form 1-94 for each family member
& filing fee of $140.00 for Form -539
o Form G-28, notice of appearance, for the 1-539 filing (if applicable)

D. ENGINEER

§ 7:30 Sample case

Following is a sample H-1B petition for an engineering representative. Form
1-129 and H Supplement (Sample Form 7-11), the LCA form {(Sample Form 7-12),
the company support letter (Sample Letter 7-6), and an evaluation of the alien’s
foreign degree (Sample Evaluation 7-5), are illustrated in the following pages.
Other evidence which must be submitted in connection with this H-1B petition is
discussed at the end of the illustrations.

Enclosure (4)
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Employment-Based Nonimmigrant Visas

H Nonimmigrants

i
updated by Jonathan S. Greene

Cite as: 2 Immigration & Nationality Law Handbook 1 (2003-04 ed.)

Introduction

U.S. employers seeking to employ foreign nationals temporarily in the United States
may choose from several H nonimmigrant visa categories encompassing
professional workers, temporary workers in shortage occupations, nurses, and
trainees. Significant amendments have been made to H visa procedures by the
Immigration Act of 1990 iy IMMACT90), the American Competitiveness and
Workforce Improvement Act of 1998 (ACWIA) and implementing regulations,
i3 the Nursing Relief for Disadvantaged Areas Act of 1999, V4 the American
Competitiveness in the Twenty-first Century Act of 2000 (AC21), "5 and the
21st Century Department of Justice Appropriations Authorization Act of 2002.
vig Furthermore, the Homeland Security Act-of 2002 viig abolished the INS and
transferred the INS functions to the newly created Department of Homeland
Security as of March 1, 2003. Adjudication of H Petitions is now handled by the
Bureau of Citizenship and Immigration Services (BCIS) within the Department
of Homeland Security.

H Temporary Worker Categories in General

Statutory authority for the H nonimmigrant visa categories is found in the
Immigration and Nationality Act of 1952 (INA). viiig There are several H visa
categories including: (a) H-1B professionals; (b) H-1C nurses in shortage
areas; (¢) H-2A temporary or seasonal agricultural workers in short supply;
(d)H-2B temporary nonagricultural workers in short supply; and (e) H-3
trainees. Spouses and minor children accompanying a principal H worker or
trainee may secure derivative H-4 nonimmigrant status, which does not
permit employment.

The INA imposes an annual limit on the number of nonimmigrants who may be
issued visas or given status in the H-1B, H-1C, and H-2B classifications. The
periods of admission in the various H visa categories are discussed below.

H Petition Procedure in General

BCIS processing of an H visa petition commences when an employer files Form
I-129, Petition for a Nonimmigrant Worker, and an H Classification Supplement.
Except for petitions in the H-3 category, the petitioner must first, prior to filing
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Form 1-129, file a prerequisite application with the U.S. Department of Labor
(DOL). For H-1B cases, the petitioner must file a Labor Condition Application
(LCA), Form ETA-9035, with the DOL. The LCA must be certified by the DOL
and then filed with the H-1B petition. For H-2 cases, the petitioner must file a
temporary Application for Alien Employment Certification, Form ETA-750 Part
A, with the DOL. The temporary labor certification must be approved by the DOL

and then filed with the H-2 petition. %9

For the principal alien to qualify in one of the H categories, a Form 1-129 must be
filed by a “United States employer” at the BCIS service center with jurisdiction
over the place of employment. 10 The petition may request a change of the
alien’s nonimmigrant status to H if the alien is lawfully inside the United
States in another nonimmigrant status, ©11 or may request that BCIS notify
a U.S. consul abroad of approval of the visa petition if the alien is outside the
United States. In either case, the BCIS service center will issue a Form 1-797
Notice of Action approving the visa petition. If the alien is in the United
States, and a change or extension of status is granted, BCIS will issue Form
1-797A with a tear-off 1-94 card designating the new status. If the alien is
outside the United States, BCIS will issue Form 1-797B with a tear-off
consular notification card.

An employer may also choose to utilize “premium processing service” to expedite
BCIS’s handling of the 1-129 Petition. The employer pays an additional $1,000
premium processing fee and files Form 1-907. BCIS will then issue an approval
notice, notice of intent to deny, request for evidence, or notice of an investigation
for fraud or misrepresentation within 15 calendar days, or else refund the fee
automatically. xii12 A request for premium processing can either be filed
concurrently with the initial H-1B petition, or later while the H-1B petition is
pending. The 15 calendar day period commences on the day the premium
processing request is received by BCIS. However, should BCIS issue a

request for evidence, the 15 day period starts over again when the response is
submitted.

If the alien is outside the United States at the time of approval, he or she will use
the H approval notice (Form 1-797B) to apply for the corresponding H visa from
the U.S. consulate. Most U.S. consulates will issue the visa upon presentation of
the original Form 1-797 approval notice. At times the consulate may require BCIS
1o cable notice of the approval of the H petition. In either case, the alien will also
be required to submit a Form DS-156, Nonimmigrant Visa Application, to obtain
the visa from the consul. (The DS-156 is the generic two-page form that all
nonimmigrant visa applicants must submit at the time they apply for a
nonimmigrant visa at the consulate.) All male nonimmigrant visa applicants
between the ages of 16 and 45, regardless of nationality, must also file Form DS-
157, Supplemental Nonimmigrant Visa Application. xiig 3The consulate should
issue a visa that is valid for the duration of the underlying petition unless a
reciprocity agreement exists for a visa for a lesser period. X¥14 The alien
must enter the United States during the period of the visa validity. Although
a visa petition need not be filed for derivative beneficiaries who are outside



the United States, the derivative beneficiaries will need to apply for the H-4
visa stamp with the Form DS-156 and the principal’s original Form 1-797, or
the principal’s Form 1-94 (see discussion below) showing lawful admission to
the United States in H status.

If the alien is visa exempt, 15 he or she presents the original Form I-797 at
the port of entry into the United States and does not need to present the
Form I-797 to the U.S. consul.

Upon admission to the United States, the alien will be issued a Form 1-94
Arrival/Departure Record in H status by an inspector from the Bureau of Customs
and Border Protection (BCBP) of the Department of Homeland Security. The
BCBP inspector will note the period of admission on the Form 1-94. The Form I-
94 card, which is typically stapled into the alien’s passport at the time of entry
into the United States, records the alien’s date and place of admission, visa status,
and date of authorized stay. The 1-94 should be issued for the duration of the visa
petition. Even if reciprocity limits the validity of the visa, a BCBP inspector
“shall admit the beneficiary...to the date until which the petition is valid.” ¥''16
However, if the individual’s passport expires prior to the petition’s expiry
date, some BCBP officers will only issue the 1-94 until the date of the
passport expiration.

If the alien is already in the United States when the H petition is filed, the
procedure is different. The Form I-94 may be issued as part of the Form I-797A
approval notice. The form 1-94 is issued in the status and for the duration
requested on the petition. The Form 1-94 shows that the alien is permitted to
engage in the work or training specified in the 1-129 petition. When a change of
status has been granted, the alien does not need to obtain the corresponding H visa
to pursue the authorized H employment or training. However, if the alien departs
the United States, he or she will need to take the original Form I-797 and apply
for an H visa stamp at the U.S. consulate in order to return to the United States
following a trip abroad. wii17 Ap exception to this rule exists for trips shorter

than 30 days to Canada or Mexico. xviiiy g

The procedure is similar for H extensions. To extend the H status, the employer
files a Form 1-129 and an H Supplement, accompanied by the petitioner’s
statement showing that the basis for the classification continues to exist. “*19 If
the original petition required preliminary filing with the DOL, that process
must be repeated for the extension. For H-1B cases, if the employer’s
corresponding LCA is also about to expire, an extension of the H-1B petition
will require filing a new LCA. Extension of the Forms 1-94 of H-4 derivative
beneficiaries requires filing Form I-539. This may be filed together with the
principal alien’s H extension application.

If the extension request is submitted to BCIS before the alien’s initial status
expires, the alien is authorized to continue employment with the same employer
for up to 240 days while awaiting a decision from BCIS. ¥20 Portability rules
established by AC21 allow certain aliens (who have previously had an H-1B
visa or H-1B status) to “port” and begin working for a new employer as soon
as the new employer files the H-1B petition with BCIS. ¥21 These portability



rules are discussed in detail below.
The denial of an H petition is appealable to the Administrative Appeals Office
(AAO) xiig) while the denial of a beneficiary’s extension of stay request is not

appealable. wiiin3 However, federal courts have recognized the beneficiary’s
standing to appeal. 724

H-1B Workers in Specialty Occupations

Generally

The H-1B classification was once a relatively straightforward mechanism for
employers to gain authorization for temporary employment of professional
workers. Processing has become more complicated in recent years, in large part
due to procedures intended to protect U.S. workers. Many of these complicated
procedures revolve around the Labor Condition Application or LCA, which is
required to support each H-1B petition. The LCA requirement is discussed in
detail later in this article.

The key issues in determining eligibility for H-1B classification are: (a) whether
the position is a specialty occupation, and (b) whether the beneficiary meets the
requirements for the specialty occupation.

The Specialty Occupation

“Specialty occupation” is defined in the statute as “an occupation that requires
(a)theoretical and practical application of a body of highly specialized knowledge,
and (b)attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.”

v30 This definition closely tracks the concept of an H-1 “profession” long
ago developed by the INS in its decisions and regulations. xwvizg
To establish that the job qualifies as a specialty occupation under the BCIS
regulations, one or more of the following criteria must be met:
* A bachelor’s or higher degree or its equivalent is normally the minimum
entry requirement for the position;
* The degree requirement is common to the industry or, in the alternative, the
position is so complex or unique that it can be performed only by an
individual with a degree;
* The employer normally requires a degree or its equivalent for the position;
or
* The nature of the specific duties is so specialized and complex that the
knowledge required to perform the duties is usually associated with the
attainment of a bachelor’s or higher degree. 32
The required degree must be in a specialty field. Occupations staffed with
personnel Ahaving degrees in a variety of liberal arts fields may be denied H-1B
status. 33 Similarly, positions normally staffed by persons with a degree in



a general field, such as business administration, may be challenged by BCIS.
The basic idea is that the focused curriculum of the degree should supply the
knowledge and skill necessary to perform a specific job. For example, a
degree in computer science prepares an individual for a job in software
engineering. In the business field, jobs in accounting, marketing, and finance
are specialty occupations.

Where an occupation is new, unusual, or rapidly changing, BCIS questions
whether the occupation is truly a specialty occupation and whether the degree is
appropriate for the occupation. BCIS recognition of educational requirements for
an occupation can also change over time. Precedent decisions have recognized as
professions some occupations previously viewed as lacking the need for a specific
college degree. ™34

Qualifying for the Specialty Occupation

Generally

To meet the requirements of performing in a specialty occupation, the
beneficiary will need:

* Full state licensure, if that is required for practice in the state;

* Completion of a U.S. bachelor’s or higher degree (or its foreign equivalent)
in the specific specialty or a related field; or

* Education, training, or experience in the specialty equivalent to the
completion of such degree. 135

College or University Degree

The requirement of a college or university degree ordinarily defines the
specialty occupation; the most common means of qualifying for H-1B
classification is through evidence of a bachelor’s or higher degree. The type

and level of degree required will depend on the specialty occupation. xaizg

Level of Degree—Some positions, such as research scientists, may require an
advanced degree as a minimum entry requirement. **'40 For other
occupations, a bachelor’s degree will suffice. *""'41

Specialty Field of Degree—The major or concentration of the bachelor’s
degree program usually identifies the specialty. Universities typically specify
a certain number of credit hours in courses within a given field to satisfy the
degree requirements for an academic major. **'42 Although an individual
may not have completed all requirements for a major in a formal sense,
an aggregate of courses at the university level equivalent to a major in the
appropriate field may meet the “specialty (or its equivalent)”
requirement of the statute. There may also be an assortment of related
disciplines acceptable for entry into the specialty. For example, software
development may require a degree in computer science, engineering,
math, or a related field.



Foreign Degree—The degree may be awarded by an accredited U.S. college
or university or it may be a foreign degree that is equivalent to a U.S. degree.
xxxv43 BCIS will accept a foreign university degree if it has been evaluated
as equal to a U.S. degree. Foreign degrees normally should be evaluated
by a competent, independent credentials evaluator to certify their U.S.
degree equivalence. xovigy

Equivalency to Degree

The statute permits a beneficiary 1o qualify for the specialty occupation based
on experience that is equivalent to the baccalaureate degree. This requires a
showing of recognition of the person’s expertise gained through
“progressively responsible positions relating to the specialty.” woviigsy
Documentation of recognition, according to the House committee, could
include “letters from peers and special honors recognition, or authorship
of textbooks.” 146

The H-1B regulations permit a showing of equivalency through: (a) an
evaluation by a college official authorized to grant credit for training and/or
experience in the specialty; (b) the results of college-level equivalency
examinations or special credit programs; or (c) certification or registration
from nationally recognized professional associations for the specialty. xwigy
Equivalency may also be determined by BCIS through application of the
«three-for-one” rule by which three years of specialized training and/or
work experience can be substituted for each year of college-level

education that the beneficiary lacks. X148

Although specialized training and/or work experience may wholly substitute
for a bachelor’s degree, experience alone will not substitute for a master’s
degree, or for a doctorate degree. The regulations state that demonstrating
equivalence to an advanced or master’s degree may only be accomplished by
possessing a bachelor’s degree followed by at least five years of experience in
the specialty. Further, if the specialty requires a doctorate, the alien must hold
a doctorate degree or its foreign equivalent. vligg

Labor Condition Application in General

The Labor Condition Application, or LCA, is a prerequisite to H-1B approval.
The LCA, Form ETA-9035, contains basic information about the proposed H-1B
employment such as rate of pay, period of employment, and work location. It also
contains four standard attestations or promises that the employer must make. The
employer must document compliance with the LCA requirements in a public
access file. Employers who are H-1B dependent or willful violators must make
additional attestations and retain additional documentation.

The LCA must be certified by the DOL before the H-1B petition may be approved
by BCIS. "54 The DOL is charged with reviewing the application “only for
completeness and obvious inaccuracies” and, where sufficient, shall provide
the certification within seven working days of the filing of the application.



xliiiss

A single LCA may be filed for multiple positions. Each LCA is limited to one
occupation with specified job duties. If the employer places an H-1B
nonimmigrant outside the areas of employment listed on the LCA, the employer
must consider whether to file a new LCA and an amended I-129 petition with
BCIS. ¥1V56 (See discussion below regarding roving employees.)

Internet Filing—H-1B employers may take advantage of Internet filing by using
Form ETA-9035E. ¥¥57 Electronic filing of the LCA results in nearly
instantaneous DOL certification and is recommended over other methods of
filing.

Direct or Fax Filing—An H-1B petitioning employer not using Internet filing
must file the LCA on Form ETA-9035 directly or by fax with the DOL. ¥"'58
Since the LCA is designed to be machine-readable, the instructions must be
followed precisely or the LCA will be rejected.

As of January 19, 2001, the DOL centralized LCA processing at one ETA
Application Processing Center. ¥59 The LCA may be electronically scanned,
certified, and returned by fax to the return fax number listed on the LCA.

Employer Attestations—BYy signing and filing the LCA, an employer makes four
attestations or promises. xvilig) The employer attests:
* It is paying (and will continue to pay) the H-1B employee wages that are at
least:
_ the actual wages paid to others with similar experience and qualifications
for the specific job; or

— the prevailing wage for the occupational classification in the area
(whichever is greater, based on the best information at the time of filing).

xlix
61
* 1t will provide working conditions for the H-1B employee that will not
adversely affect the working conditions of workers similarly employed in the
!
area. 62

% There is no strike or labor dispute at the place of employment. lig3

* It has:
— provided notice of this filing to the bargaining representative (if any); or
_ if there is no such bargaining representative, it has posted notice of filing in
at least two conspicuous locations at the place of employment for a period of
10 business days (see further explanation below). liig4

Each of these attestations is explained in detail in the LCA cover pages and
regulations. The key issues are mentioned below.

Prevailing and Actual Wage—This attestation means that the employer will pay
the H-1B employee the prevailing wage or actual wage, whichever is higher. The
method the employer uses to determine both the prevailing wage and the actual
wage must comply with the procedures set forth in the DOL regulations. liigs
Determination of the prevailing wage should rely upon the best information



available, either from a prevailing wage determination from the local state
workforce agency (SWA) (formerly called state employment security
agencies, or SESAs), a published wage survey for the occupation in the area
of intended employment, or reliance on another legitimate source of wage
data. The LCA must contain the specific source of the determination of the
prevailing wage. Determining the prevailing wage has long been
controversial, particularly in a rapidly changing labor market. V66

In order to meet the prevailing wage, the employer has only been required to pay
at least 95 percent of the determined wage. '67 The rationale for this provision
is that DOL has not been able to determine an average rate of wages with
exact precision. However, under the proposed PERM rule, the DOL now
believes that it can determine wage rates with statistical accuracy and it has
indicated that it intends to abolish the 95 percent rule. Vg8

For academic or research jobs, the H-1B regulations (20 CFR 655.731 (2000))
have codified what is called the Hathaway Rule. This states that for jobs at
institutions of higher education or their affiliated or related nonprofits, or jobs ata
nonprofit research organization or governmental research organization, the
prevailing wage determination will only take into account the wages at similar
institutions. This protects academic institutions from having to match salaries in
private industry, particularly for H-1B research professionals.

To determine the actual wage, the employer must identify any other employees
who are similarly employed and possess similar experience and qualifications.
The H-1B employee must be paid at least as much as any such employee or the
prevailing wage, whichever is higher.

For example, assume an employer intends to hire an H-1B employee as a
computer programmer. If the prevailing wage for computer programimers is
$45,000, but the employer pays other computer programmers with similar
experience and qualifications $50,000, then $50,000 would be the actual wage.
The employer would be required to pay the H-1B employee $50,000. If the actual
wage increases during the H-1B employment, then the required wage also
increases.

The employer needs to document the system it used to set the actual wage (for
example, an internal memorandum to the file explaining the legitimate business
factors the employer used to set the actual wage). This documentation should be
included in the public access file.

This attestation also includes the promise that the H-1B employee will be offered
the same benefits as those offered to similarly situated U.S. workers. A copy of
the benefits plan should also be included in the public access file.

Strike—The employer attests that there is no strike, lockout, or work stoppage in
the course of a labor dispute at the place of employment on the date the LCA is
filed. Moreover, the employer agrees to notify the Employment and Training
Administration (ETA) within three days if any such labor dispute occurs. The
employer also agrees not to usc the LCA to place any H-1B worker at such a
place of employment until the ETA determines that the strike or stoppage has



ceased. V69

Posting—The final attestation is the notice or posting requirement. An employer
is required to provide notice of the filing of the LCA to the collective bargaining
representative, if any. If there is none, the employer must post notices of filing the
LCA at each place of employment where H-1B nonimmigrants will be employed.
Wiiig In either case, the notice shall include the following information: that
H-1B nonimmigrants are sought; the number of nonimmigrants the
employer is seeking to employ; the occupational classification in which the H-
1B nonimmigrants will be employed; the wage or wage range offered; the
period of employment; the location(s) at which the H-1B nonimmigrants will
be employed; and that the LCA is available for pubic inspection. X71 The
notice must also include a specific statement explaining that complaints
regarding the LCA can be filed with any office of the Wage and Hour
Division of the DOL. The notice must be of sufficient size and visibility and
shall be posted in two or more conspicuous places, which would include, but
not be limited to, locations in the immediate proximity of wage and hour
notices or occupational safety and health notices. x72 The hard copy notices
must be posted within 30 days on or before the date the LCA is filed with the
DOL and remain posted for a total of 10 days.
Alternatively, the employer may satisfy the notice requirement by sending a one-
time electronic notice. 73 The employer may either post such notice on an
electronic bulletin board or intranet subject to the same time requirements
as the hard copy postings, or the employer may provide direct individual
notice, such as by sending a one-time e-mail to affected employees.
If the employer places the H-1B employee at a new worksite not contemplated at
the time the original LCA was filed, the employer is required to re-post either by
hard copy notices or electronically. Ixiiz4 As noted below, such placement may
also require obtaining approval of a new LCA and approval of a new H-1B
petition.
This attestation also includes the employer’s promise that it will give the H-1B
employee a copy of the certified LCA (Form ETA-9035) and the LCA cover
pages, if requested, no later than the day the H-1B employee reports to work.
Public Disclosure/Public Access File—The employer must make available at its
offices for public examination a copy of the LCA and necessary supporting
documentation regarding the H-1B worker and other similarly situated employees.
kiiig Specifically, the employer must create and maintain a public access file
to document compliance in each H-1B case. The public access file must
include:

* Copy of the LCA (with employer’s original signature and cover pages);

* Documentation of the wage to be paid to the H-1B employee (offer letter or
other);

* Explanation of system used to set the actual wage;

* Copy of prevailing wage determination from SWA or description of survey



or other source used;
* Copy of notice to union (if applicable) or postings; and
* Summary of benefits plan offered to the H-1B employee showing that it is
the same as that offered to similarly employed U.S. workers (and H-1B
employee’s elections, if any).

Document to be added to file on or before H-1B employee’s first day of work:

* Copy of certified LCA with signature of H-1B employee as proof he or she
received copy.

Documents that may need to be added in the future:

* Documentation regarding any adjustment to the wage (e.g., annual raise or
cost of living increase);

* Where the employer undergoes a change in corporate structure, and does
not choose to file amended petitions for each H-1B worker it acquires, a
sworn statement from the new employer that it accepts all obligations under
the LCAs filed by the predecessor employer and a list of the affected LCAs;
lxiv76

* Where the employer uses a definition of single employer to determine H-1B
dependency, a list of entities included,

* Where an employer is H-1B dependent or a willful violator, evidence of
recruitment of U.S. workers; and

* Where an employer is H-1B dependent or a willful violator, but indicates
that the LCA is for “exempt” nonimmigrants, a list of the “exempt”
employees. (See below for discussion of exempt H-1Bs.)

Fee of $1,000

ACWIA created a user fee of $500 over and above the regular INS/BCIS filing
fee as a condition for the approval of an H-1B visa petition filed on or after
December 1, 1998. 1120 This fee was increased to $1,000 in October 2000
effective December 17, 2000. vij21 Some employers are exempt from the
$1,000 user fee, including institutions of higher education and related or
affiliated nonprofit entities; nonprofit research organizations; and
government research organizations. Iviig 29 QOther schools (elementary and
secondary) were also added as exempt employers in October 2000 by the H-
1B Fee Increase Bill. 11123 Employers claim this exemption by filing Form
1-129W with the H visa petition. Additionally, no $1,000 fee is required
where an amendment but no extension is requested, for example on certain
corporate restructurings.

The user fees are in place to fund a scholarship and training account for U.S.
workers, and to fund enforcement of the H-1B program. xix124 The user fee is
$1,000 for an initial H-1B petition, the first extension of stay (with the same
employer), or for a change of employers. This $1,000 fee applies to H-1B
petitions filed before October 1, 2003. hx125



An employer may not require the alien to pay the user fee or part of the user fee or
reimburse the employer for payment of the user fee. If the employer does require
the alien to compensate the employer for the user fee, the employer will be

subject to a $1,000 fine and an order of restitution to the H-1B nonimmigrant or to
the U.S. Treasury. ™126

What to File—When an employer is ready to file an H-1B petition with BCIS, the
complete package should include the following:

* Form G-28, Notice of Entry of Appearance;
* Form 1-129 and H Supplement;

* Form I-129W—Regarding the beneficiary’s education and employer’s
exemption from the $1,000 user fee, if applicable;

* Certified LCA (Form ETA-9035 or ETA-9035e);
* Petitioner’s supporting letter—detailing the specialty nature of the
occupation and how the beneficiary meets those requirements;

* .Copies of the beneficiary’s educational credentials (degrees, transcripts,
training certificates, and letters of experience if lacking bachelor’s degree);

* Credential evaluation—if foreign degree;

* Proof of beneficiary’s current immigration status if in the United States or
copy of passport if outside the United States;

* Documentation regarding the Petitioning Employer (annual report, copy of
Web site, proof of ability to pay the wage, etc.);

* $1,000 user fee (unless exempt) plus $130 filing fee;

* Form I-539 (if dependents) and copies of dependents’ immigration
documents;

* $140 filing fee for 1-539, if applicable; and

* QOptional premium processing fee of $1,000 and Form [-907 if the employer
wants BCIS to adjudicate the petition within 15 days.

Limit on Period of Authorized H-1B Admission

Ordinarily, an alien is permitted to be physically present in the United States in H-
1B status for six years. Initial admissions may be for a maximum of three years,
with extensions of up to three years. **'130 H-1B petitions may be approved
for the period of time requested by the petitioner, notwithstanding the
validity period of the alien’s license. xxiii{31 To be approved, the petition or
extension request must be accompanied by an LCA valid for the period of
time sought. Ixxivy 39 However, under some circumstances the H-1B petition
may be filed initially without the LCA to allow the alien to take advantage of
the AC21 portability rules. (See Portability above). An alien is eligible for a
new six-year period in H-1B status after living outside the United States for
at least one year. *133

There is no durational limitation on aliens whose H-1B presence is only
intermittent or for no more than an aggregate of six months per year, or who



commute to the United States to work. Ixxig 34 On the other hand, time spent in
cither H or L status is charged against the allowable time in the other status.

lxxvii135

AC21 created two pertinent exceptions to the six-year limitation on H-1B stay.
First, H-1B nonimmigrants who are beneficiaries of pending or approved
immigrant visa petitions, but who are running out of time due to per-country
immigration quotas, may receive extensions until their adjustment of status
applications are adjudicated. This particularly helps Chinese and Indian nationals
who have been subject to lengthy waits in the backlogged employment-based

preference categories in the past. ™'"136

The second exception to the six-year limitation on H-1B stay created by AC21
failed to resolve the problem it intended to fix. AC21 provided that an H-1B
nonimmigrant could extend beyond the six years if he or she had a pending I-140
visa petition and more than 365 days had elapsed since the labor certification was
filed. Because of the tremendous backlogs in processing labor certifications, many
H-1B. nonimmigrants facing the six-year limit could not file I-140 visa petitions
and take advantage of the exception to the limit. Those H-1B nonimmigrants who
did qualify could receive extensions in one-year increments. Ixxix 37

The 21st Century Department of J ustice Appropriations Authorization Act of
2002 fixed the problem created in AC21. Ixxx1 38 The new law permits H-1B
workers who filed labor certifications prior to the end of their fifth year and
who had their labor certifications pending more than 365 days to have a new
H-1B petition approved in one year increments without regard to whether
they filed I-140 petitions. Moreover, it is even possible to use this provision to
extend an H-1B beyond the six year cap based on a labor certification
application or 1-140 petition filed by a different employer. boexig 39

i
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Ed note: 8 CFR was reorganized on Feb, 28, 2003. (See 68 Fed. Reg. 9828, posted on AILA InfoNet at Doc. No. 03022840.) This regulation created a new 8 CFR Chapter
V. EOIR (8 CFR §1001 et seq.). redesignated certain sections of Chapter I by adding 1000 to those sections, duplicated other sections from Chapter I in Chapter V. and

added some new parts in Chapter V.
To aid readers, AILA is adopting 2 style of indicating the duplicated sections by citing them with a bracketed “17. Thus, for example, 8 CFR §[1]212.1 connotes the

section that appears as both §212.1 (coming within the ambit of the DHS/BCIS) and §1212.1 (coming within the ambit of EOIR).

ipub. L. No. 101-649, 104 Stat. 4978 (hereinafter IMMACT90).

iitpub. L. No. 105-277, Title IV, 112 Stat. 2681 (hereinafter ACWIA); 65 Fed. Reg.
80110239 (Dec. 20, 2000).

vpub. L. No. 106-95, 113 Stat. 1312.

YPub. L. No. 106-313, 114 Stat. 1251 (hereinafter AC21).

vi Pub. L. No 107-273, 116 Stat. 1758 (hereinafter DOJ Appropriations
Authorization Act).

viil pub. L. No. 107-296, 116 Stat. 2135.

viipub. L. No. 82-414, §§101(a)(15)(H), 212(m), 212(n), and 214(g), (h), and (i), 66
Stat. 163 (codified as amended at 8 USC §§1101 ez seq.) (hereinafter INA).

ixg CFR §214.2(h)(6)(iii).




‘8 CFR §214.2(h)(2)(i) (“United States employer” is defined at 8 CFR
§214.2(h)(#)(iD))- - ,
Xi owever, J-1 or J-2 exchange visitors subject to the 2-year foreign residence
requirement of INA §212(e), and persons admitted under INA §217, the Visa
Waiver Pilot Program, may not change nonimmigrant status under INA §248, 8
CFR §248. '
¥i 66 Fed. Reg. 29682—86 (June 1, 2001) (Interim Rule), posted on AILA InfoNet at
Doc. No 01060102 (June 1, 2001).
siil [ the aftermath of the September 11th terrorist attacks, the DS-157 is intended
_ to elicit information that, in some cases, will lead to a security advisory opinion
(SAO). See DOS Cable P110032Z Jan 02 (Jan. 11, 2002), posted on AILA InfoNet at
Doc. No. 02011134 (Jan. 24, 2002). Consular posts also have discretion to require the
form for others. See “Update on Visa Revalidation and Security Checks,” posted on
AILA InfoNet at Doc. No. 02072306 (July 23, 2002). See also “Clarifications on
Use,” posted on AILA InfoNet at Doc. No. 02011531 (Jan. 15, 2002).
%ivgee 9 U.S. Dep’t of State, Foreign Affairs Manual (FAM), Appendix C.
*Canadian citizens, Canadian landed immigrants eligible to participate in the Visa
Waiver Program, and certain other arriving aliens are visa exempt. 8 CFR
§[1]212.1. See also AILA InfoNet Doc. No. 03022041.
WiINS Operations Instructions (hereinafter OI) §214.2h(9).
wiThe State Department has stated that a change in employer does not require a
new visa to be obtained. To be readmitted to the United States, an H-1B worker may
present an original INS Form 1-797 approval notice for the new employer and a
passport that contains an unexpired H-1B visa issued in connection with the first
employer’s H-1B petition. 74 Interpreter Releases 592-93 (Apr. 7,1997); Letter from
H. Edward Odom, Chief, Advisory Opinions Division of Department of State’s
Directorate for Visa Services, to Martin L. Rothstein (Feb. 12, 1997).
wiiigy CFR §41.112(d). This “automatic revalidation” no longer permits return to
the United States if a nonimmigrant visa is applied for and denied. 67 Fed. Reg.
10322 (Mar. 7, 2002), posted on AILA InfoNet at Doc. No. 02031172 (Mar. 11, 2002).
¥ixg CFR §214.2(h)(15)(i). |
g CFR §[1]274a.12(b)(20). Previous inconsistencies between the automatic 240-day
extension of work authorization for aliens with pending timely filed extension
applications and INA §212(a)(9)(B)(iv) (stating that a period of “unlawful presence”
for purposes of the three-year bar will commence 120 days after filing a timely
extension or change of status application) were addressed in a memo from the INS.
See Memorandum from Michael A. Pearson, Executive Associate Commissioner,
Office of Field Operations (March 3, 2000), posted on AILA InfoNet at Doc. No.
00030774 (Mar. 7, 2000) (stating that “unlawful presence” will not accrue beyond
the 120-day tolling period for purposes of the three-year bar of INA §2 12(a)(9)(B)(})
where an application for extension or change of status has been timely filed, and the
alien has not worked without authorization either before the application was filed or
while it is pending). A companion memo by Pearson (March 3, 2000), posted on
AILA InfoNet at Doc. No. 00030773 (Mar. 3, 2000), provides for similar relief of



INA §222(g) (requiring the automatic cancellation of a nonimmigrant visa following

an alien’s departure from the United States after expiration of the alien’s authorized

period of stay, and in most instances requiring the alien to apply for all subsequent

visas in his or her country of nationality).

xigoe AC21 §105 amending INA §214(m)(1).

wiig CFR §214.2(h)(12).

xwiiig CFR §214.2(h)(10)(ii).

xi¥Seoe Tapis v. INS, CV No. 98-11807, 2000 WL 620180 (D. Mass. Apr. 24, 2000).

“WINA §214(i)(1). For a more detailed discussion of specialty occupation, see R.

Bacon and L. Kurtz, “An Overview of Specialty Occupation in the H-1B Context,” 2
Immigration & Nationality Law Handbook 65 (2001-02 ed.).

WiSee e.g., Matter of Shin, 11 I&N Dec. 686, 687 (D.D. 1966); Matter of Essex

Cryogenics Industries, Inc., 14 I&N Dec. 196, 197 (Dep. Assoc. Comm. 1972); Matter

of General Atomic Company, 17 I&N Dec. 532, 533 (Comm. 1980); and INS

regulations, at 8 CFR §214.2(h)(4)(ii), as amended, 55 Fed. Reg. 2623 (Jan. 26, 19990),

and renumbered, 55 Fed. Reg. 34895, 34897 (Aug. 27, 1990).

xwiig CFR §214.2(h)(4)(iii)(A).

xwiiigoo ¢ 0., Matter of Ling, 13 I&N Dec. 35 (R.C. 1968); Matter of Caron Int’l Inc.,

19 I&N Dec. 791, 794 (Comm. 1988). See generally, 1 C. Gordon, S. Mailman & S.

Yale-Loehr, Immigration Law and Procedure (hereinafter Gordon, Mailman & Yale-

Loehr).

XixGop ¢.g., Matter of Michael Hertz Assocs., 19 1&N Dec. 558 (Comm. 1988)

(industrial design), superseding Matter of Huckenbeck, 13 1&N Dec. 118 (R.C. 1969);

and Matter of Panganiban, 13 I&N Dec. 581 (Dep. Assoc. Comm. 1970) (medical

technology), superseding Matter of Asuncion, 111&N Dec. 660 (R.C. 1966).

wNA §214(i)(2); 8 CFR §214.2(h)(4)(iii)(C).

iy R, Rep. No. 723, 101st Cong,, 2d Sess. 67 (1990) reprinted in 1990 United States

Code Cong. & Admin. News 6710 (baccalaureate not sufficient for occupations

normally requiring more).

xiGee ¢ g, Matter of Yen, 11 1&N Dec. 694 (D.D. 1966) (research geneticist); Matter

of Nakatsugawa, 11 I&N Dec. 843 (D.D. 1966) (research entomologist).

xxxiii ¢ 1 Gordon, Mailman & Yale-Loehr §20.08[3](c)(ii) (1995)-

xxiveoo Matter of Katigbak, 14 1&N Dec. 45 (R.C. 1971) (24hour-units required for a

major in accounting).

wxvg CFR §214.2(h)(4)({ii)(C)(2)-

wipNS O 204.4(d)(5)-

vl A §214(1)(2)(C)(iD)-

wwity R Rep. No. 723, supra note 38 at 67-68.

xxixg CFR §214.2(h)(4)(ii)(D).

xIg CFR §214.2(h)(4)(ii)(D)(3)-

xli 1d.

sliig CFR §214.2(h)(4)(B)(1)-

XN A §212(n)(1); 20 CFR §655.740(2)(1).



¥ The INS rules regarding “roving” employees and the need for new LCA and H-
1B filings are subject to varying interpretations. See, e.g., Letter from Denyse
Sabagh, AILA/INS Enforcement Liaison Committee, to Michael Pearson, Executive
Associate Commissioner for Field Operations, INS (February 1, 2000), discussing
LCA requirements following National Association of Manufacturers (NAM) v. U.S.
Dep’t of Labor, 1996 WL 420868 (D.D.C. July 22, 1996) (No. Civ. A. 95-0715)
(reported in 73 Interpreter Releases 999-1003 (July 29, 1996)). This issue was further
confused in the DOL NPRM, published at 64 Fed. Reg. 628 (Jan. 5, 1999). Final
regulations that are now controlling and undo the injunctions set by the court in the
NAM lawsuit have been issued to implement ACWIA, 65 Fed. Reg. 80110-239 (Dec.
- 20, 2000).

"The forms and instructions can be accessed at www.lca.doleta.gov. The Web site
includes detailed instructions, prompts, and checks to help employers fill out and
submit the ETA-9035SE form.

VINA §§101(a)(15)(H)(i)(b), 212(n)(1); 20 CFR Part 655.730 et seq.

Wil The LCA may be submitted by FAX to 1-800-397-0478 or by mail to P.O. Box
13640, Philadelphia, PA 19101. 66 Fed. Reg. 63297 (Dec. 5, 2001).

Witywhen using the LCA electronic filing system, the employer must print the new
LCA form and immediately sign one copy to keep in the public access file and sign
another copy for BCIS to support the I-129 Petition.

¥ix20 CFR §655.73.

120 CFR §655.732.

20 CFR §655.733.

i20 CFR §655.734.

i) CFR §655.731.

"The regulations make a SWA prevailing wage determination the only safe harbor
in the event of a challenge or complaint. In other words, if the employer has relied
upon a SWA determination of the prevailing wage and has retained a copy of that
determination in its public access file, then the DOL will not investigate any
complaint alleging inaccuracy of the prevailing wage determination. (20 CFR
§655.731). If on the other hand, the employer has relied upon a published wage
survey or other legitimate source of wage information, those determinations are
subject to challenge and if found inaccurate, the employer could be required to pay
back wages (20 CFR §655.810) and assessed other penalties, if the violation is
willful. The controversy concerns the accuracy of the SWA determination. For
example, the employer may feel that the SWA wage information is too general, or
lumps together intermediate and advanced workers, or combines dissimilar jobs,
with the result that the SWA skews the perceived prevailing wage. The employer
may challenge the SWA determination through the employment service complaint
system, but only before filing an LCA supported by that SWA determination. Once
such an LCA is filed, the employer is deemed to have accepted the validity of the
SWA determination. (20 CFR §655.731). For a more detailed discussion of the
Prevailing Wage problem, see Linda Rose and Ester Greenfield, “You’ll Take the
High Road and I’ll Take the Low Road and Never the Twain Shall Meet: A Practice



Advisory on Prevailing Wage Levels,” posted on AILA InfoNet at Doc. No. 02051001
(May 10, 2002).

Also the SWA may determine that the wage rate is controlled by the McNamara-
O’Hara Service Contract Act. (41 USC §351 ef seq.) Such determinations can yield
rigid requirements, which the employer may feel should not apply to the particular
H-1B occupation. For more detailed background on this issue, see D. Notkin “The
Application (or Misapplication) of the Service Contract Act to Labor
Certifications,” 2 Immigration & Nationality Law Handbook 342-52 (1998-99 ed.),
and H. Sheinfeld “Prevailing Wage Determinations under GAL 2-98,” 2
Immigration & Nationality Law Handbook 333-41 (1998-99 ed.).

- 20 CFR §655.731(a)(2)(iii) and 655.731(d)(4).

M 67 Fed. Reg. 30465-521 (May 6, 2002), posted on AILA InfoNet at Doc. No.
02050740 (May 7, 2002).

a0 CFR §655.733.

Miiyp CFR §655.734.

lix Id.

20 CFR §655.734(a)(1)(ii)(A).

IXTNA §212(n)(1)(C)(ii), 20 CFR §655.734(a)(1)(ii)(B).

kiip) CFR §655.734(a)(2). .

- Wiisg Fed. Reg. 646—80 (Dec. 20, 1994); 20 CFR §655.760 (2000).

VT'he need for this additional documentation is described in the H-1B regulation at
20 CFR §655.760 (a)(7)—(10). The requirements are discussed further in this article
under changes made by ACWIA.

INA §214(c)(9); 8 CFR §§214.2(h)(19)(i), [1]103.7(b). See also 65 Fed. Reg. 10678—
85 (Feb. 29, 2000).

i R. 5362, H-1B Fee Increase Bill, posted on AILA InfoNet at Doc. No. 00101201
(Oct. 12, 2000).

bviigypra note 118. The INS published final regulations that provide more detailed
guidance on how to recognize each of these types of employers. 65 Fed Reg. 10678
85 (Feb 29, 2000), amending 8 CFR §§214.2(h)(19)(iii)(C), (iv).

il §ypra note 120.

NXINA §286(s).

Supra note 120.

Ay A §212(n)(2)(C)(vi)-

RIINA §214(g)(4); 8 CFR §§214.2(h)(9)(iii)(B)(1), (W)(A3)(iii)(A), (h)(1S)(D)(B)(1)-
\iii7) Interpreter Releases 1094 (Aug. 14, 1995).

lxivg CFR §214.2(h)(15)(ii)(B)(1).

g CFR §§214.2(h)(13)(1)(B), (h)(13)(iii)(A).

xvig CFR §§214.2(h)(13)(iii)(A), (13)(v).

hwiig CFR §214.2(h)(13)(iii)(A).

hvili o 021 §104(c) amending INA §§202(a)(5) and 214(g)(4).

IXXIX AC21 §106 amending INA §214(2)4).

I pub. L. No 107-273, 116 Stat. 1758 (Nov. 2, 2002).



i See Letter from Efren Hernandez, Director, Business and Trade Services, INS,
to Naomi Schorr (Apr. 24, 2002).



